
 
CALIFORNIA-DSS-MANUAL-CWS
 

MANUAL LETTER NO. CWS-93-01 Issued 7/1/93
 
Page 160.1 

CHILD WELFARE SERVICES PROGRAM
 
REQUIREMENTS Handbook
 Handbook 

PROBATE CODE
 

1514. Appointment of guardian 

(a)	 Upon hearing of the petition, if it appears necessary or convenient, the court may appoint a 
guardian of the person or estate of the proposed ward or both. 

(b)	 In appointing a guardian of the person, the court is governed by Chapter 1 (commencing with 
Section 3020) and Chapter 2 (commencing with Section 3040) of Part 2 of Division 8 of the 
Family Code, relating to custody of a minor. 

(c)	 The court shall appoint a guardian nominated under Section 1500 insofar as the nomination 
relates to the guardianship of the estate unless the court determines that the nominee is unsuitable. 

(d)	 The court shall appoint the person nominated under Section 1501 as guardian of the property 
covered by the nomination unless the court determines that the nominee is unsuitable. If the 
person so appointed is appointed only as guardian of the property covered by the nomination, the 
letters of guardianship shall so indicate. 

(e)	 Subject to subdivisions (c) and (d), in appointing a guardian of the estate: 

(1)	 The court is to be guided by what appears to be in the best interest of the proposed ward, 
taking into account the proposed guardian's ability to manage and to preserve the estate as 
well as the proposed guardian's concern for and interest in the welfare of the proposed 
ward. 

(2)	 If the proposed ward is of sufficient age to form an intelligent preference as to the person to 
be appointed as guardian, the court shall give consideration to that preference in 
determining the person to be so appointed. 
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WELFARE AND INSTITUTIONS CODE 

202.5.	 Probation officers' duties deemed social service; governing authority 

The duties of the probation officer, as described in this chapter with respect to minors alleged or 
adjudged to be described by Section 300, whether or not delegated pursuant to Section 272, shall be 
deemed to be social service as defined by Section 10051, and subject to the administration, supervision 
and regulations of the State Department of Social Services. 

206.	 Separate segregated facilities for habitual delinquents or truants; secure and nonsecure 
facilities; temporary custody; arrest record 

Persons taken into custody and persons alleged to be within the description of Section 300, or persons 
adjudged to be such and made dependent children of the court pursuant to this chapter solely upon that 
ground, shall be provided by the board of supervisors with separate facilities segregated from persons 
either alleged or adjudged to come within the description of Section 601 or 602 except as provided in 
Section 16514. Separate segregated facilities may be provided in the juvenile hall or elsewhere. 
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The facilities required by this section shall, with regard to minors alleged or adjudged to come within 
Section 300, be nonsecure. 

For the purposes of this section, the term "secure facility" means a facility which is designed and 
operated so as to insure that all entrances to, and exits from, the facility are under the exclusive control 
of the staff of the facility, whether or not the person being detained has freedom of movement within 
the perimeters of the facility, or which relies on locked rooms and buildings, fences, or physical 
restraints in order to control behavior of its residents. The term "nonsecure facility" means a facility 
that is not characterized by the use of physically restricting construction, hardware, and procedures and 
which provides its residents access to the surrounding community with minimal supervision. A facility 
shall not be deemed secure due solely to any of the following conditions: (1) the existence within the 
facility of a small room for the protection of individual residents from themselves or others; (2) the 
adoption of regulations establishing reasonable hours for residents to come and go from the facility 
based upon a sensible and fair balance between allowing residents free access to the community and 
providing the staff with sufficient authority to maintain order, limit unreasonable actions by residents, 
and to ensure that minors placed in their care do not come and go at all hours of the day and night or 
absent themselves at will for days at a time; and (3) staff control over ingress and egress no greater than 
that exercised by a prudent parent. The State Department of Social Services may adopt regulations 
governing the use of small rooms pursuant to this section. 

No minor described in this section may be held in temporary custody in any building that contains a jail 
or lockup for the confinement of adults, unless, while in the building, the minor is under continuous 
supervision and is not permitted to come into or remain in contact with adults in custody in the 
building. In addition, no minor who is alleged to be within the description of Section 300 may be held 
in temporary custody in a building that contains a jail or lockup for the confinement of adults, unless 
the minor is under the direct and continuous supervision of a peace officer or other child protective 
agency worker, as specified in Section 11165.9 of the Penal Code, until temporary custody and 
detention of the minor is assumed pursuant to Section 309. However, if a child protective agency 
worker is not available to supervise the minor as certified by the law enforcement agency which has 
custody of the minor, a trained volunteer may be directed to supervise the minor. The volunteer shall 
be trained and function under the auspices of the agency which utilizes the volunteer. The minor may 
not remain under the supervision of the volunteer for more than three hours. A county which elects to 
utilize trained volunteers for the temporary supervision of minors shall adopt guidelines for the training 
of the volunteers which guidelines shall be approved by the State Department of Social Services. Each 
county which elects to utilize trained volunteers for the temporary supervision of minors shall report 
annually to the department on the number of volunteers utilized, the number of minors under their 
supervision, and the circumstances under which volunteers were utilized. 

No record of the detention of such a person shall be made or kept by any law enforcement agency or 
the Department of Justice as a record of arrest. 
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300. Minors subject to jurisdiction; legislative intent and declarations; guardian defined 

Any minor who comes within any of the following descriptions is within the jurisdiction of the juvenile 
court which may adjudge that person to be a dependent child of the court: 

(a)	 The minor has suffered, or there is a substantial risk that the minor will suffer, serious physical 
harm inflicted nonaccidentally upon the minor by the minor's parent or guardian.  For the 
purposes of this subdivision, a court may find there is a substantial risk of serious future injury 
based on the manner in which a less serious injury was inflicted, a history of repeated inflictions 
of injuries on the minor or the minor's siblings, or a combination of these and other actions by 
the parent or guardian which indicate the child is at risk of serious physical harm. For purposes 
of this subdivision, "serious physical harm" does not include reasonable and age-appropriate 
spanking to the buttocks where there is no evidence of serious physical injury. 

(b)	 The minor has suffered, or there is a substantial risk that the minor will suffer, serious physical 
harm or illness, as a result of the failure or inability of his or her parent or guardian to adequately 
supervise or protect the minor, or the willful or negligent failure of the minor's parent or 
guardian to adequately supervise or protect the minor from the conduct of the custodian with 
whom the minor has been left, or by the willful or negligent failure of the parent or guardian to 
provide the minor with adequate food, clothing, shelter, or medical treatment, or by the inability 
of the parent or guardian to provide regular care for the minor due to the parent's or guardian's 
mental illness, developmental disability, or substance abuse. No minor shall be found to be a 
person described by this subdivision solely due to the lack of an emergency shelter for the family. 
Whenever it is alleged that a minor comes within the jurisdiction of the court on the basis of the 
parent's or guardian's willful failure to provide adequate medical treatment or specific decision to 
provide spiritual treatment through prayer, the court shall give deference to the parent's or 
guardian's medical treatment,  nontreatment, or spiritual treatment through prayer alone in 
accordance with the tenets and practices of a recognized church or religious denomination, by an 
accredited practitioner thereof, and shall not assume jurisdiction unless necessary to protect the 
minor from suffering serious physical harm or illness. In making its determination, the court 
shall consider (1) the nature of the treatment proposed by the parent or guardian (2) the risks to 
the minor posed by the course of treatment or nontreatment proposed by the parent or guardian 
(3) the risk, if any, of the course of treatment being proposed by the petitioning agency, and (4) 
the likely success of the courses of treatment or nontreatment proposed by the parent or guardian 
and agency. The minor shall continue to be a dependent child pursuant to this subdivision only so 
long as is necessary to protect the minor from risk of suffering serious physical harm or illness. 
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(c)	 The minor is suffering serious emotional damage, or is at substantial risk of suffering serious 
emotional damage, evidenced by severe anxiety, depression, withdrawal, or untoward aggressive 
behavior toward self or others, as a result of the conduct of the parent or guardian or who has no 
parent or guardian capable of providing appropriate care. No minor shall be found to be a person 
described by this subdivision if the willful failure of the parent or guardian to provide adequate 
mental health treatment is based on a sincerely held religious belief and if a less intrusive judicial 
intervention is available. 

(d)	 The minor has been sexually abused, or there is a substantial risk that the minor will be sexually 
abused, as defined in Section 11165.1 of the Penal Code, by his or her parent or guardian or a 
member of his or her household, or the parent or guardian has failed to adequately protect the 
minor from sexual abuse when the parent or guardian knew or reasonably should have known that 
the minor was in danger of sexual abuse. 

(e)	 The minor is under the age of five and has suffered severe physical abuse by a parent, or by any 
person known by the parent, if the parent knew or reasonably should have known that the person 
was physically abusing the minor. For the purposes of this subdivision, "severe physical abuse" 
means any of the following:  any single act of abuse which causes physical trauma of sufficient 
severity that, if left untreated, would cause permanent physical disfigurement, permanent physical 
disability, or death; any single act of sexual abuse which causes significant bleeding, deep 
bruising, or significant external or internal swelling; or more than one act of physical abuse, each 
of which causes bleeding, deep bruising, significant external or internal swelling, bone fracture, 
or unconsciousness; or the willful, prolonged failure to provide adequate food. A minor may not 
be removed from the physical custody of his or her parent or guardian on the basis of a finding of 
severe physical abuse unless the probation officer has made an allegation of severe physical abuse 
pursuant to Section 332. 

(f)	 The minor's parent or guardian has been convicted of causing the death of another child through 
abuse or neglect. 

(g)	 The minor has been left without any provision for support; the minor's parent has been 
incarcerated or institutionalized and cannot arrange for the care of the minor; or a relative or 
other adult custodian with whom the child resides or has been left is unwilling or unable to 
provide care or support for the child, the whereabouts of the parent is unknown, and reasonable 
efforts to locate the parent have been unsuccessful. 

(h)	 The minor has been freed for adoption from one or both parents for 12 months by either 
relinquishment or termination of parental rights or an adoption petition has not been granted. 
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(i)	 The minor has been subjected to an act or acts of cruelty by the parent or guardian or a member 
of his or her household, or the parent or guardian has failed to adequately protect the minor from 
an act or acts of cruelty when the parent or guardian knew or reasonably should have known that 
the minor was in danger of being subjected to an act or acts of cruelty. 

(j)	 The minor's sibling has been abused or neglected, as defined in subdivision (a), (b), (d), (e), or 
(i), and there is a substantial risk that the minor will be abused or neglected, as defined in those 
subdivisions. The court shall consider the circumstances surrounding the abuse or neglect of the 
sibling, the age and gender of each child, the nature of the abuse or neglect of the sibling, the 
mental condition of the parent or guardian, and any other factors the court considers probative in 
determining whether there is a substantial risk to the minor. 

It is the intent of the Legislature in enacting this section to provide maximum protection for 
children who are currently being physically, sexually, or emotionally abused, being neglected, or 
being exploited, and to protect children who are at risk of that harm. This protection includes 
provision of a full array of social and health services to help the child and family and to prevent 
reabuse of children. That protection shall focus on the preservation of the family whenever 
possible. Nothing in this section is intended to disrupt the family unnecessarily or to intrude 
inappropriately into family life, to prohibit the use of reasonable methods of parental discipline, 
or to prescribe a particular method of parenting. Further, nothing in this section is intended to 
limit the offering of voluntary services to those families in need of assistance but who do not 
come within the descriptions of this section. To the extent that savings accrue to the state from 
child welfare services funding obtained as a result of the enactment of the act that enacted this 
section, those savings shall be used to promote services which support family maintenance and 
family reunification plans, such as client transportation, out-of-home respite care, parenting 
training, and the provision of temporary or emergency in-home caretakers and persons teaching 
and demonstrating homemaking skills. The Legislature further declares that a physical disability, 
such as blindness or deafness, is no bar to the raising of happy and well-adjusted children and that 
a court's determination pursuant to this section shall center upon whether a parent's disability 
prevents him or her from exercising care and control. 

As used in this section "guardian" means the legal guardian of the child. 
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305. Conditions allowing temporary custody without warrant 

Any peace officer may, without a warrant, take into temporary custody a minor: 

(a)	 When the officer has reasonable cause for believing that the minor is a person described in 
Section 300, and, in addition, that the minor has an immediate need for medical care, or the 
minor is in immediate danger of physical or sexual abuse, or the physical environment or the fact 
that the child is left unattended poses an immediate threat to the child's health or safety. In cases 
in which the child is left unattended, the peace officer shall first attempt to contact the child's 
parent or guardian to determine if the parent or guardian is able to assume custody of the child. 
If the parent or guardian cannot be contacted, the peace officer shall notify a social worker in the 
county welfare department to assume custody of the child. 

(b)	 Who is in a hospital and release of the minor to a parent poses an immediate danger to the child's 
health or safety. 

(c)	 Who is a dependent child of the juvenile court, or concerning whom an order has been made 
under Section 319, when the officer has reasonable cause for believing that the minor has violated 
an order of the juvenile court or has left any placement ordered by the juvenile court. 

(d)	 Who is found in any street or public place suffering from any sickness or injury which requires 
care, medical treatment, hospitalization, or other remedial care. 

306. Performance by social worker of certain probation officer functions 

Any social worker in a county welfare department, while acting within the scope of his or her regular 
duties under the direction of the juvenile court and pursuant to subdivision (b) of Section 272, may do 
all of the following: 

(a)	 Receive and maintain, pending investigation, temporary custody of a minor who is described in 
Section 300, and who has been delivered by a peace officer. 

(b)	 Take into and maintain temporary custody of, without a warrant, a minor who has been declared 
a dependent child of the juvenile court under Section 300 or who the social worker has reasonable 
cause to believe is a person described in subdivision (b) or (g) of Section 300, and the social 
worker has reasonable cause to believe that the minor has an immediate need for medical care or 
is in immediate danger of physical or sexual abuse or the physical environment poses an 
immediate threat to the child's health or safety. 
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Before taking a minor into custody a social worker shall consider whether there are any 
reasonable services available to the worker which, if provided to the minor's parent, guardian, 
caretaker, or to the minor, would eliminate the need to remove the minor from the custody of his 
or her parent, guardian, or caretaker. In addition, the social worker shall also consider whether a 
referral to public assistance pursuant to Chapter 2 (commencing with Section 11200) of Part 3, 
Chapter 7 (commencing with Section 14000) of Part 3, Chapter 1 (commencing with Section 
17000) of Part 5, and Chapter 10 (commencing with Section 18900) of Part 6, of Division 9 
would eliminate the need to take temporary custody of the minor. If those services are available 
they shall be utilized. 

307.4	 Notice to parent or guardian; written statement of procedural rights and preliminary 
proceedings; failure to notify 

(a)	 Any peace officer, probation officer, or social worker who takes into temporary custody pursuant 
to Sections 305 to 307, inclusive, a minor who comes within the description of Section 300 shall 
immediately inform, through the most efficient means available, the parent, guardian, or 
responsible relative, that the minor has been taken into protective custody and that a written 
statement is available which explains the parent's or guardian's procedural rights and the 
preliminary stages of the dependency investigation and hearing. The Judicial Council shall, in 
consultation with the County Welfare Directors Association of California, adopt a form for the 
written statement, which shall be in simple language and shall be printed and distributed by the 
county. The written statement shall be made available for distribution through all public schools, 
probation offices, and appropriate welfare offices. It shall include, but is not limited to, the 
following information: 

(1)	 The conditions under which the minor will be released, hearings which may be required, 
and the means whereby further specific information about the minor's case and conditions 
of confinement may be obtained. 

(2)	 The rights to counsel, privileges against self-incrimination, and rights to appeal possessed 
by the minor, and his or her parents, guardians, or responsible relative. 

(b)	 If a good faith attempt was made at notification, the failure on the part of the peace officer, 
probation officer, or social worker to notify the parent or guardian that the written information 
required by subdivision (a) is available shall be considered to be due to circumstances beyond the 
control of the peace officer, probation officer, or social worker, and shall not be construed to 
permit a new defense to any juvenile or judicial proceeding or to interfere with any rights, 
procedures, or investigations accorded under any other law. 
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308. Notice to parent or guardian; right to make telephone calls 

(a)	 When a peace officer or social worker takes a minor into custody pursuant to this article, he or 
she shall take immediate steps to notify the minor's parent, guardian, or a responsible relative 
that the minor is in custody and the place where he or she is being held, except that, upon order 
of the juvenile court, the parent or guardian shall not be notified of the exact whereabouts of the 
minor. The court shall issue such an order only upon a showing that notifying the parent or 
guardian of the exact whereabouts would endanger the child or his or her foster family or that the 
parent or guardian is likely to flee with the child. However, if it is impossible or impracticable to 
obtain a court order authorizing nondisclosure prior to the detention hearing, and if the peace 
officer or social worker has a reasonable belief that the minor or his or her foster family would be 
endangered by the disclosure of the minor's exact whereabouts, or that the disclosure would cause 
the custody of the minor to be disturbed, the peace officer or social worker may refuse to disclose 
the place where the minor is being held. The county welfare department shall make a diligent 
and reasonable effort to ensure regular telephone contact between the parent and a child of any 
age, prior to the detention hearing, unless that contact would be detrimental to the child.  The 
initial telephone contact shall take place as soon as practicable, but no later than five hours after 
the child is taken into custody. The court shall review any such decision not to disclose the place 
where the minor is being held at the detention hearing, and shall conduct that review within 24 
hours upon the application of a parent, guardian, or a responsible relative. 

(b)	 Immediately after being taken to a place of confinement pursuant to this article and, except where 
physically impossible, no later than one hour after he or she has been taken into custody, a minor 
10 years of age or older shall be advised that he or she has the right to make at least two 
telephone calls from the place where he or she is being held, one call completed to his or her 
parent, guardian, or a responsible relative, and another call completed to an attorney. The calls 
shall be at public expense, if the calls are completed to telephone numbers within the local calling 
area, and in the presence of a public officer or employee. Any public officer or employee who 
willfully deprives a minor taken into custody of his or her right to make these telephone calls is 
guilty of a misdemeanor. 

309. Requirements for Relative Assessments 

(d)	 If an able and willing relative, as defined in Section 319, is available and requests temporary 
placement of the child pending the detention hearing, the social worker shall initiate an 
emergency assessment of the relative's suitability, which shall include an in-home visit to assess 
the safety of the home and the ability of the relative to care for the child on a temporary basis, 
and a consideration of the results of a criminal records check and allegations of prior child abuse 
or neglect concerning the relative and other adults in the home.  The results of the assessment 
shall be provided to the court in the social worker's report as required by Section 319. 
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311. Filing petition; notice of hearing; privileges and rights 

(a)	 If the probation officer determines that the minor shall be retained in custody, he shall 
immediately file a petition pursuant to Section 332 with the clerk of the juvenile court who shall 
set the matter for hearing on the detention hearing calendar. The probation officer shall 
thereupon notify each parent or each guardian of the minor of the time and place of the hearing if 
the whereabouts of each parent or guardian can be ascertained by due diligence, and the probation 
officer shall serve those persons entitled to notice of the hearing under the provisions of Section 
335 with a copy of the petition and notify these persons of the time and place of the detention 
hearing. This notice may be given orally and shall be given in this manner if it appears that the 
parent does not read. 

(b)	 In the hearing the minor, parents or guardians have a privilege against self-incrimination and have 
a right to confrontation by, and cross-examination of, any person examined by the court as 
provided in Section 319. 

319. Examination and report; release; grounds for continued detention; placement 

At the initial petition hearing the court shall examine the minor's parents, guardians, or other persons 
having relevant knowledge and hear the relevant evidence as the minor, the minor's parents or 
guardians, the petitioner, or their counsel desires to present. The court may examine the minor, as 
provided in Section 350. 

The probation officer shall report to the court on the reasons why the minor has been removed from the 
parent's custody; the need, if any, for continued detention; on the available services and the referral 
methods to those services which could facilitate the return of the minor to the custody of the minor's 
parents or guardians; and whether there are any relatives who are able and willing to take temporary 
custody of the minor. The court shall order the release of the minor from custody unless a prima facie 
showing has been made that the minor comes within Section 300 and any of the following 
circumstances exist: 

(a)	 There is a substantial danger to the physical health of the minor or the minor is suffering severe 
emotional damage, and there are no reasonable means by which the minor's physical or emotional 
health may be protected without removing the minor from the parents' or guardians' physical 
custody. 

(b)	 There is substantial evidence that a parent, guardian, or custodian of the minor is likely to flee the 
jurisdiction of the court. 

(c)	 The minor has left a placement in which he or she was placed by the juvenile court. 
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(d)	 The minor indicates an unwillingness to return home, if the minor has been physically or sexually 
abused by a person residing in the home. 

The court shall also make a determination on the record as to whether reasonable efforts were 
made to prevent or eliminate the need for removal of the minor from his or her home and 
whether there are available services which would prevent the need for further detention.  Services 
to be considered for purposes of making this determination are case management, counseling, 
emergency shelter care, emergency in-home caretakers, out-of-home respite care, teaching and 
demonstrating homemakers, parenting training, transportation, and any other child welfare 
services authorized by the State Department of Social Services pursuant to Chapter 5 
(commencing with Section 16500) of Part 4 of Division 9. The court shall also review whether 
the social worker has considered whether a referral to public assistance services pursuant to 
Chapter 2 (commencing with Section 11200) of Part 3, Chapter 7 (commencing with Section 
14000) of Part 3, Chapter 1 (commencing with Section 17000) of Part 5, and Chapter 10 
(commencing with Section 18900) of Part 6, of Division 9 would have eliminated the need to take 
temporary custody of the minor or would prevent the need for further detention. If the minor can 
be returned to the custody of his or her parent or guardian through the provision  of those 
services, the court shall place the minor with his or her parent or guardian and order that the 
services shall be provided. If the minor cannot be returned to the custody of his or her parent or 
guardian, the court shall determine if there is a relative who is able and willing to care for the 
child. Where the first contact with the family has occurred during an emergency situation in 
which the child could not safely remain at home, even with reasonable services being provided, 
the court shall make a finding that the lack of preplacement preventive efforts were reasonable. 
Whenever a court orders a minor detained, the court shall state the facts on which the decision is 
based, shall specify why the initial removal was necessary, and shall order services to be 
provided as soon as possible to reunify the minor and his or her family if appropriate. 

When the minor is not released from custody the court may order that the minor shall be placed 
in the suitable home of a relative or in an emergency shelter or other suitable licensed place or a 
place exempt from licensure designated by the juvenile court or in an appropriate certified family 
home whose license is pending and all the prelicense requirements for such a placement have 
been met as set forth in subdivision (e) of Section 361.2 for a period not to exceed 15 judicial 
days. 

As used in this section, "relative" means an adult who is related to the child by blood, adoption, 
or affinity within the fifth degree of kinship, including step-parents, step-siblings, and all relatives 
whose status is preceded by the words "step," "great," "great-great," or "grand," or the spouse of 
any of these persons, even if the marriage was terminated by death or dissolution. However, 
only the following relatives shall be given preferential consideration for placement of the child: 
an adult who is a grandparent, aunt, uncle, or a sibling of the child. 

The court shall consider the recommendations of the social worker based on the emergency 
assessment of the relative's suitability, including the results of a criminal records check and prior 
child abuse allegations, if any, prior to ordering that the child be placed with a relative. The 
social worker shall initiate the assessment pursuant to Section 361.3 of any relative to  be 
considered for continuing placement. 
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319.1.	 Minors in need of specialized mental health treatment; notification of county mental 
health department 

When the court finds a minor to be a person described by Section 300, and believes that the minor may 
need specialized mental health treatment while the minor is unable to reside in his or her natural home, 
the court shall notify the director of the county mental health department in the county where the minor 
resides. The county mental health department shall perform the duties required under Section 5697.5 
for all those minors. 

Nothing in this section shall restrict the provisions of emergency psychiatric services to those minors 
who are involved in dependency cases and have not yet reached the point of adjudication or disposition, 
nor shall it operate to restrict evaluations at an earlier stage of the proceedings or to restrict orders 
removing the minor from a detention facility for psychiatric treatment. 

332.	 Petition; verification; contents 

A petition to commence proceedings in the juvenile court to declare a minor a ward or a dependent 
child of the court shall be verified and shall contain all of the following: 

(a)	 The name of the court to which it is addressed. 

(b)	 The title of the proceeding. 

(c)	 The code section and the subdivision under which the proceedings are instituted. If it is alleged 
that the minor is a person described by subdivision (e) of Section 300, the petition shall include 
an allegation pursuant to that section. 

(d)	 The name, age, and address, if any, of the minor upon whose behalf the petition is brought. 

(e)	 The names and residence addresses, if known to the petitioner, of both parents and any guardian 
of the minor. If there is no parent or guardian residing within the state, or if his or her place of 
residence is not known to the petitioner, the petition shall also contain the name and residence 
address, if known, of any adult relative residing within the county, or, if there is none, the adult 
relative residing nearest to the location of the court. 

(f)	 A concise statement of facts, separately stated, to support the conclusion that the minor upon 
whose behalf the petition is being brought is a person within the definition of each of the sections 
and subdivisions under which the proceedings are being instituted. 

(g)	 The fact that the minor upon whose behalf the petition is brought is detained in custody or is not 
detained in custody, and if he or she is detained in custody, the date and the precise time the 
minor was taken into custody. 
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(h)	 A notice to the father, mother, spouse, or other person liable for support of the minor child, of all 
of the following: (1) Section 903 makes that person, the estate of that person, and the estate of 
the minor child, liable for the cost of the care, support, and maintenance of the minor child in any 
county institution or any other place in which the child is placed, detained, or committed pursuant 
to an order of the juvenile court; (2) Section 903.1 makes that person, the estate of that person, 
and the estate of the minor child, liable for the cost to the county of legal services rendered to the 
minor or the parent by a private attorney or a public defender appointed pursuant to the order of 
the juvenile court; (3) Section 903.2 makes that person, the estate of that person, and the estate of 
the minor child, liable for the cost to the county of the probation supervision of the minor child 
by the probation officer pursuant to the order of the juvenile court; and (4) the liabilities 
established by these sections are joint and several. 

358. Disposition of minor; evidence; continuances; proceedings 

(a)	 After finding that a minor is a person described in Section 300, the court shall hear evidence on 
the question of the proper disposition to be made of the minor. Prior to making a finding 
required by this section, the court may continue the hearing on its own motion, the motion of the 
parent or guardian, or the motion of the minor, as follows: 

(1)	 If the minor is detained during the continuance and the probation officer is not alleging that 
subdivision (b) of Section 361.5 is applicable, the continuance shall not exceed 10 judicial 
days. The court may make such order for detention of the minor or for the minor's release 
from detention, during the period of continuance, as is appropriate. 

(2)	 If the minor is not detained during the continuance, the continuance shall not exceed 30 
days after the date of the finding pursuant to Section 356. However, the court may, for 
cause, continue the hearing for an additional 15 days. 

(3)	 If the probation officer is alleging that subdivision (b) of Section 361.5 is applicable, the 
court shall continue the proceedings for a period not to exceed 30 days. The probation 
officer shall notify each parent of the content of subdivision (b) of Section 361.5 and shall 
inform each parent that if the court does not order reunification a permanency planning 
hearing will be held, and that his or her parental rights may be terminated within the time 
frames specified by law. 

(b)	 Before determining the appropriate disposition, the court shall receive in evidence the social study 
of the minor made by the probation officer, any study or evaluation made by a child advocate 
appointed by the court, and such other relevant and material evidence as may be offered. In any 
judgment and order of disposition, the court shall specifically state that the social study made by 
the probation officer and the study or evaluation made by the child advocate appointed by the 
court, if there be any, has been read and considered by the court in arriving at its judgment and 
order of disposition. Any social study or report submitted to the court by the probation officer 
shall include the individual child's case plan developed pursuant to Section 16501.1. 
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(c)	 If the court finds that a minor is described by subdivision (h) of Section 300 or that subdivision 
(b) of Section 361.5 may be applicable, the court shall conduct the dispositional proceeding 
pursuant to subdivision (c) of Section 361.5. 

361. Limitations on parental control; grounds for removal of child; placement; findings 

(a)	 In all cases in which a minor is adjudged a dependent child of the court on the ground that the 
minor is a person described by Section 300, the court may limit the control to be exercised over 
the dependent child by any parent or guardian and shall by its order clearly and specifically set 
forth all such limitations. Any limitation on the right of the parent or guardian to make 
educational decisions for the child shall be specifically addressed in the court order. The 
limitations shall not exceed those necessary to protect the child. 

(b)	 No dependent child shall be taken from the physical custody of his or her parents or guardian or 
guardians with whom the child resides at the time the petition was initiated unless the juvenile 
court finds clear and convincing evidence of any of the following: 

(1)	 There is a substantial danger to the physical health of the minor or would be if the minor 
was returned home, and there are no reasonable means by which the minor's physical 
health can be protected without removing the minor from the minor's parents' or guardians' 
physical custody. The fact that a minor has been adjudicated a dependent child of the court 
pursuant to subdivision (e) of Section 300 shall constitute prima facie evidence that the 
minor cannot be safely left in the custody of the parent or guardian with whom the minor 
resided at the time of injury. 

(2)	 The parent or guardian of the minor is unwilling to have physical custody of the minor, and 
the parent or guardian has been notified that if the minor remains out of their physical 
custody for the period specified in Section 366.25 or 366.26, the minor may be declared 
permanently free from their custody and control. 

(3)	 The minor is suffering severe emotional damage, as indicated by extreme anxiety, 
depression, withdrawal, or untoward aggressive behavior toward self or others, and there 
are no reasonable means by which the minor's emotional health may be protected without 
removing the minor from the physical custody of his or her parent or guardian. 

(4)	 The minor or a sibling of the minor has been sexually abused or is deemed to be at 
substantial risk of being sexually abused, by a parent, guardian, or member of his or her 
household, or other person 
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known to his or her parent, and there are no reasonable means by which the minor can be 
protected from further sexual abuse without removing the minor from his or her parent or 
guardian, or the minor does not wish to return to his or her parent or guardian. 

(5)	 The minor has been left without any provision for his or her support, or a parent who has 
been incarcerated or  institutionalized cannot arrange for the care of the minor, or a relative 
or other adult custodian with whom the child has been left by the parent is unwilling or 
unable to provide care or support for the child and the whereabouts of the parent is 
unknown and reasonable efforts to locate him or her have been unsuccessful. 

(c)	 The court shall make a determination as to whether reasonable efforts were made to prevent or to 
eliminate the need for removal of the minor from his or her home or, if the minor is removed for 
one of the reasons stated in paragraph (5) of subdivision (b), whether it was reasonable under the 
circumstances not to make any such efforts. The court shall state the facts on which the decision 
to remove the minor is based. 

(d)	 The court shall make all of the findings required by subdivision (a) of Section 366 in either of the 
following circumstances: 

(1)	 The minor has been taken from the custody of his or her parents or guardians and has been 
living in an out-of-home placement pursuant to Section 319. 

(2)	 The minor has been living in a voluntary out-of-home placement pursuant to Section 
16507.4. 

361.2	 Determinations prior to order for removal; placement with parent; prerequisites; 
placement upon removal; grandparents' visitation 

(a)	 When a court orders removal of a minor pursuant to Section 361, the court shall first determine 
whether there is a parent of the minor, with whom the minor was not residing at the time that the 
events or conditions arose that brought the minor within the provisions of Section 300, who 
desires to assume custody of the minor. If such a parent requests custody the court shall place the 
minor with the parent unless it finds that placement with that parent would be detrimental to the 
minor. 
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If the court places the minor with such a parent it may do either of the following: 

(1)	 Order that such parent become legal and physical custodian of the child. The court may 
also provide reasonable visitation by the noncustodial parent. The court shall then 
terminate its jurisdiction over the minor. The custody order shall continue unless modified 
by a subsequent order of the superior court. The order of the juvenile court shall be filed 
in any domestic relation proceeding between the parents. 

(2)	 Order that the parent assume custody subject to the supervision of the juvenile court. In 
such a case the court may order that reunification services be provided to the parent or 
guardian from whom the minor is being removed, or the court may order that services be 
provided solely to the parent who is assuming physical custody in order to allow that parent 
to retain later custody without court supervision, or that services be provided to both 
parents, in which case the court shall determine, at review hearings held pursuant to Section 
366, which parent, if either, shall have custody of the minor. 

(b)	 When the court orders removal pursuant to Section 361, the court shall order the care, custody, 
control, and conduct of the minor to be under the supervision of the probation officer who may 
place the minor in any of the following: 

(1)	 The home of a relative, including a noncustodial parent. 

(2)	 A foster home in which the child has been placed before an interruption in foster care, if 
that placement is in the best interest of the child and space is available. 

(3)	 A suitable licensed community care facility. 

(4)	 With a foster family agency to be placed in a suitable licensed foster family home or 
certified family  home which has been certified by the agency as meeting licensing 
standards. 

(5)	 A home or facility in accordance with the federal Indian Child Welfare Act. 

(c)	 If the minor is taken from the physical custody of the minor's parents or guardians and unless the 
minor is placed with relatives, the minor shall be placed in foster care in the county of residence 
of the minor's parents or guardians in order to facilitate reunification of the family. 

In the event that there are no appropriate placements available in the parents' or guardians' 
county, a placement may be made in an appropriate place in another county, preferably a county 
located adjacent to the parents' or guardians' community of residence. 
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Nothing in this section shall be interpreted as requiring multiple disruptions of the minor's 
placement corresponding to frequent changes of residence by the parents or guardians. In 
determining whether the minor should be moved, the probation officer will take into 
consideration the potential harmful effects of disrupting the placement of the minor and the 
parents' or guardians' reason for the move. 

(d)	 Whenever the probation officer must change the placement of the minor and is unable to find a 
suitable placement within the county and must place the minor outside the county, no such 
placement shall be made until he or she has served written notice on the parents or guardians at 
least 14 days prior to the placement, unless the child's health or well-being is endangered by 
delaying the action or would be endangered if prior notice were given. The notice shall state the 
reasons which require placement outside the county. The parents or guardians may object to the 
placement not later than seven days after receipt of the notice and, upon objection the court shall 
hold a hearing not later than five days after the objection and prior to the placement. The court 
shall order out-of-county placement if it finds that the minor's particular needs require placement 
outside the county. 

(e)	 Where the court has ordered a minor placed under the supervision of the probation officer and the 
probation officer has found that the needs of the child cannot be met in any available licensed or 
exempt facility, including emergency shelter, the minor may be placed in a suitable family home 
that has filed a license application with the State Department of Social Services, if all of the 
following certification conditions are met: 

(1)	 A preplacement home visit is made by the probation officer to determine the suitability of 
the family home. 

(2)	 The probation officer verifies to the licensing agency in writing that the home lacks any 
deficiencies which would threaten the physical health, mental health, safety, or welfare of 
the minor. 

(3)	 The probation officer notifies the licensing agency of the proposed placement and 
determines that the foster family home applicant has filed specific license application 
documents prior to and after the placement of the minor. If the license is subsequently 
denied, the minor shall be removed from the home immediately. The denial of the license 
constitutes a withdrawal of the certification. 

(f)	 Where the court has ordered removal of the child from the physical custody of his or her parents 
pursuant to Section 361, the court shall consider whether the family ties and best interest of the 
minor will be served by granting visitation rights to the minor's grandparents. The court shall 
clearly specify those rights to the supervising probation officer. 
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361.3  Assessment of Preferential Consideration for Relatives 

 

(a) In any case in which a child is removed from the physical custody of his or her parents pursuant to 

Section 361, preferential consideration shall be given to a request by a relative of the child for placement 

of the child with the relative.  In determining whether placement with a relative is appropriate, the 

county social worker and court shall consider, but shall not be limited to, consideration of all of the 

following factors: 

 

(1) The best interests of the child, including special physical, psychological, educational, medical, or 

emotional needs. 

 

(2) The wishes of the parent, the relative, and child, if appropriate. 

 

(3) The provisions of Part 6 (commencing with Section 7950) of Division 12 of the Family Code 

regarding relative placement. 

 

(4) Placement of siblings and half-siblings in the same home, if such a placement is found to be in the 

best interests of each of the children, as provided in Section 16002. 

 

(5) The good moral character of the relative and any other adult living in the home, including whether 

any individual residing in the home has a prior history of violent criminal acts or has been 

responsible for acts of child abuse or neglect.  However, this paragraph shall not be construed to 

provide independent grounds for access to the child abuse central index. 

 

(6) The nature and duration of the relationship between the child and the relative, and the relative's 

desire to care for the child. 

 

(7) The ability of the relative to do the following: 

 

(A) Provide a safe, secure and stable environment for the child. 

 

(B) Exercise proper and effective care and control of the child. 

 

(C) Provide a home and the necessities of life for the child. 

 

(D) Protect the child from his or her parents. 

 

(E) Facilitate court-ordered reunification efforts with the parents. 

 

(F) Facilitate visitation with the child's other relatives. 
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(G) Facilitate implementation of all elements of the case plan. 

 

 

 

 

 

(H) Provide legal permanence for the child if reunification fails. 

However, if any finding made with respect to the factor considered pursuant to this 

subparagraph and pursuant to subparagraph (G) shall not be the sole basis for precluding 

preferential placement with relatives. 

(I) Arrange for appropriate and safe child care, if necessary. 

(8) The safety of the relative's home.  For purposes of this subparagraph, the county social worker 

shall conduct a direct assessment of the safety of the relative's home.  The information obtained as 

a result of this assessment shall be documented by the county social worker in the child's case 

record. 

In this regard, the Legislature declares that a physical disability, such as blindness or deafness, is 

no bar to the raising of children, and a county social worker's determination as to the ability of a 

disabled relative to exercise care and control should center upon whether the relative's disability 

prevents him or her from exercising care and control.  The court shall order the parent to disclose 

to the county social worker the names, residences, and any other known identifying information of 

any maternal or paternal relatives of the child.  This inquiry shall not be construed, however, to 

guarantee that the minor will be placed with any person so identified.  The county social worker 

shall initially contact the relatives given perferential consideration for placement to determine if 

they desire the child to be placed with them.  Those desiring placement shall be assessed 

according to the factors enumerated in this subdivision.  The county social worker shall document 

these efforts in the social study prepared pursuant to Section 358.1.  The court shall authorize the 

county social worker, while assessing these relatives for the possibility of placement, to disclose to 

the relative, as appropriate, the fact that the child is in custody, the alleged reasons for the custody, 

and the projected likely date for the child's return home or placement for adoption or legal 

guardianship.  However, this investigation shall not be construed as good cause for continuance of 

the dispositional hearing conducted pursuant to Section 358. 

 

(b) In any case in which more than one appropriate relative requests preferential consideration pursuant to 

this section, each relative shall be considered under the factors enumerated in subdivision (a). 

 

(c) For purposes of this section: 

(1) "Preferential consideration" means that the relative seeking placement shall be the first placement 

to be considered and investigated. 
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(2) "Relative" means an adult who is related to the child or the child's half sibling by blood, 
adoption or affinity within the fifth degree of kinship, including step-parents, step-siblings, 
and all relatives whose status is preceded by the words "step," "great," "great-great," or 
"grand" or the spouse of any such person even if the marriage has been terminated by death 
or dissolution. However, only the following relatives shall be given preferential 
consideration for the placement of the child: an adult who is a grandparent, aunt, uncle, or 
sibling. 

(d)	 Subsequent to the hearing conducted pursuant to Section 358.l whenever a new placement of the 
minor must be made, consideration for placement shall again be given as described in this section 
to relatives who have not been found to be unsuitable and who will fulfill the minor's 
reunification or permanent plan requirements. In addition to the factors described in subdivision 
(a), the county social worker shall consider whether the relative has established and maintained a 
relationship with the minor. 

(e)	 If the court does not place the child with a relative who has been considered for placement 
pursuant to this section, the court shall state for the record the reasons placement with that 
relative was denied. 

361.5. Child welfare services; reunification of family; adoption assessments 

(a)	 Except as provided in subdivision (b), whenever a minor is removed from a parent's or 
guardian's custody, the juvenile court shall order the probation officer to provide child welfare 
services to the minor and the minor's parents or guardians for the purpose of facilitating 
reunification of the family within a maximum time period not to exceed 12 months. The court 
also shall make findings pursuant to subdivision (a) of Section 366. When counseling or other 
treatment services are ordered, the parent shall be ordered to participate in those services, unless 
the parent's participation is deemed by the court to be inappropriate or potentially detrimental to 
the child. Services may be extended up to an additional six months if it can be shown that the 
objectives of the service plan can be achieved within the extended time period. Physical custody 
of the minor by the parents or guardians during the 18-month period shall not serve to interrupt 
the running of the period. If at the end of the 18-month period, a child cannot be safely returned 
to the care and custody of a parent or guardian without court supervision, but the child clearly 
desires contact with the parent or guardian, the court shall take the child's desire into account in 
devising a permanency plan. 

Except in cases where, pursuant to subdivision (b), the court does not order reunification 
services, the  court shall inform the parent or parents of Section 366.25 or 366.26 and shall 
specify that the parent's or parents' parental rights may be terminated. 

(b)	 Reunification services need not be provided to a parent described in this subdivision when the 
court finds, by clear and convincing evidence, any of the following: 

(1)	 That the whereabouts of the parents is unknown. A finding pursuant to this paragraph shall 
be supported by an affidavit or by proof that a reasonably diligent search has failed to 
locate the parent. The posting or publication of notices is not required in such a search. 
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(2)	 That the parent is suffering from a mental disability that is described in Section 232 of the 
Civil Code and that renders him or her incapable of utilizing those services. 

(3)	 That the minor had been previously adjudicated a dependent pursuant to any subdivision of 
Section 300 as a result of physical or sexual abuse, that following that adjudication the 
minor had been removed from the custody of his or her parent or guardian pursuant to 
Section 361, that the minor has been returned to the custody of the parent or parents or 
guardian or guardians from whom the minor had been taken originally, and that the minor 
is being removed pursuant to Section 361, due to additional physical or sexual abuse. 
However, this section is not applicable if the jurisdiction of the juvenile court has been 
dismissed prior to the additional abuse. 

(4)	 That the parent of the minor has been convicted of causing the death of another child 
through abuse or neglect. 

(5)	 That the minor was brought within the jurisdiction of the court under subdivision (e) of 
Section 300 because of the conduct of that parent. 

(6)	 That the minor has been adjudicated a dependent pursuant to any subdivision of Section 300 
as a result of severe sexual abuse or the infliction of severe physical harm by a parent or 
guardian, as defined in this subdivision, and the court makes a factual finding that it would 
not benefit the child to pursue reunification services with the offending parent or guardian. 

A finding of severe sexual abuse, for the purposes of this subdivision, may be based on, but 
is not limited to, sexual intercourse or stimulation involving genital-genital, oral-genital, 
anal-genital, or oral-anal contact, whether between the parent or guardian and the child, or 
between the child and another person or animal with the actual or implied consent of, and 
for the financial gain or other advantage of, the parent or guardian; or the penetration or 
manipulation of the child's genital organs or rectum by any animate or inanimate object, for 
the sexual gratification of the parent or guardian, or for the sexual gratification of another 
person with the actual or implied consent of, and for the financial gain or other advantage 
of, the parent or guardian. 

A finding of the infliction of severe physical harm, for the purposes of this subdivision, 
may be based on, but is not limited to, deliberate and serious injury inflicted to or on a 
child's body by an act or omission of the parent or guardian, or of another individual or 
animal with the consent of the parent or guardian; deliberate and torturous confinement of 
the child in a closed space; or any other torturous act or omission which would be 
reasonably understood to cause serious emotional damage. 

CALIFORNIA-DSS-MANUAL-CWS
 
MANUAL LETTER NO. CWS-98-01 Effective 8/1/98
 

Page 178 



CHILD WELFARE SERVICES PROGRAM
 
Handbook REQUIREMENTS Handbook
 

(c)	 In deciding whether to order reunification in any case in which this section applies, the court shall 
hold a dispositional hearing.  The probation officer shall prepare a report which discusses 
whether reunification services shall be provided. When it is alleged, pursuant to paragraph (2) of 
subdivision (b), that the parent is incapable of utilizing services due to mental disability, the court 
shall order reunification services unless competent evidence from mental health professionals 
establishes that, even with the provision of services, the parent is unlikely to be capable of 
adequately caring for the child within 12 months. 

When paragraph (3), (4), or (5), inclusive, of subdivision (b) is applicable, the court shall not 
order reunification unless it finds that, based on competent testimony, those services are likely to 
prevent reabuse or continued neglect of the child or that failure to try reunification will be 
detrimental to the child because the child is closely and positively attached to that parent. The 
probation officer shall investigate the circumstances leading to the removal of the minor and 
advise the court whether there are circumstances which indicate that reunification is likely to be 
successful or unsuccessful and whether failure to order reunification is likely to be detrimental to 
the child. 

The failure of the parent to respond to previous services, the fact that the child was abused while 
the parent was under the influence of drugs or alcohol, a past history of violent behavior, or 
testimony by a competent professional that the parent's behavior is unlikely to be changed by 
services are among the factors indicating that reunification services are unlikely to be successful. 
The fact that a parent or guardian is no longer living with an individual who severely abused the 
minor may be considered in deciding that reunification services are likely to be successful, 
provided that the court shall consider any pattern of behavior on the part of the parent that has 
exposed the child to repeated abuse. 

(d)	 If reunification services are not ordered pursuant to paragraph (1) of subdivision (b) and the 
whereabouts of a parent become known within six months of the out-of-home placement of the 
minor, the court shall order the probation officer to provide family reunification services in 
accordance with this subdivision. However, the time limits specified in subdivision (a) and 
Section 366.25 are not tolled by the parent's absence. 

(e)	 (1) If the parent or guardian is incarcerated or institutionalized, the court shall order reasonable 
services unless the court determines those services would be detrimental to the minor. In 
determining detriment, the court shall consider the age of the child, the degree of parent-
child bonding, the length of the sentence, the nature of the treatment, the nature of crime or 
illness, the degree of detriment to the child if services are not offered and, for minors 10 
years of age or older, the minor's attitude toward the implementation of family reunification 
services, and any other appropriate factors. Reunification services are subject to the 18­
month limitation imposed in subdivision (a). Services may include, but shall not be limited 
to, all of  the following: 

(A) Maintaining contact between parent and child through collect phone calls. 
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(B)	 Transportation services, where appropriate. 

(C)	 Visitation services, where appropriate. 

(D)	 Reasonable services to extended family members or foster parents providing care 
for the child if the services are not detrimental to the child. 

An incarcerated parent may be required to attend counseling, parenting classes, or 
vocational training programs as part of the service plan if these programs are available. 

(2)	 The presiding judge of the juvenile court of each county may convene representatives of the 
county welfare department, the sheriff's department, and other appropriate entities for the 
purpose of developing and entering into protocols for ensuring the notification, 
transportation, and presence of an incarcerated or institutionalized parent at all court 
hearings involving proceedings affecting the minor pursuant to Section 2625 of the Penal 
Code. 

(3)	 Notwithstanding any other provisions of law, if the incarcerated parent is a woman seeking 
to participate in the community treatment program operated by the Department of 
Corrections pursuant to Chapter 4 (commencing with Section 3410) of Title 2 of Part 3 of 
the Penal Code, the court shall determine whether the parent's participation in a program is 
in the child's best interest and whether it is suitable to meet the needs of the parent and 
child. 

(f)	 If a court, pursuant to paragraph (2), (3), (4), or (5) of subdivision (b), does not order 
reunification services, it shall conduct a hearing pursuant to Section 366.25 or 366.26 within 120 
days of the dispositional hearing.  However, the court shall not schedule a hearing so long as the 
other parent is being provided reunification services pursuant to subdivision (a). The court may 
continue to permit the parent to visit the minor unless it finds that visitation would be detrimental 
to the minor. 

(g)	 Whenever a court orders that a hearing shall be held pursuant to Section 366.25 or 366.26 it shall 
direct the agency supervising the child and the licensed county adoption agency, or the State 
Department of Social Services when it is acting as an adoption agency in counties which are not 
served by a county adoption agency, to prepare an assessment which shall include: 

(1)	 Current search efforts for an absent parent or parents. 

(2)	 A review of the amount of and nature of any contact between the minor and his or her 
parents since the time of placement. 

(3)	 An evaluation of the minor's medical, developmental, scholastic, mental, and emotional 
status. 

(4)	 A preliminary assessment of the eligibility and commitment of any identified prospective 
adoptive parent or guardian, particularly the caretaker, to include a social history including 
screening for criminal records and prior referrals for child abuse or neglect, the capability 
to meet the minor's needs, and the understanding of the legal and financial rights and 
responsibilities of adoption and guardianship. 
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(5)	 The relationship of the minor to any identified prospective, adoptive parent or guardian, the 
duration and character of the relationship, the motivation for seeking adoption or 
guardianship, and a statement from the minor, if the minor is 10 years of age or older, 
concerning placement and the adoption or guardianship. 

(6)	 An analysis of the likelihood that the minor will be adopted if parental rights are 
terminated. 

(h)	 In determining whether reunification services will benefit the child pursuant to paragraph (6) of 
subdivision (b), the court shall consider any information it deems relevant, including the 
following factors: 

(1)	 The specific act or omission comprising the severe sexual abuse or the severe physical harm 
inflicted on the child. 

(2)	 The circumstances under which the abuse or harm was inflicted on the child. 

(3)	 The severity of the emotional trauma suffered by the child. 

(4)	 Any history of abuse of other children by the offending parent or guardian. 

(5)	 The likelihood that the child may be safely returned to the care of the offending parent or 
guardian within 18 months with no continuing supervision. 

(6)	 Whether or not the child desires to be reunified with the offending parent or guardian. 

(i)	 The court shall read into the record the basis for a finding of severe sexual abuse or the infliction 
of severe physical harm under paragraph (6) of subdivision (b), and shall also specify the factual 
findings used to determine that the provision of reunification services to the offending parent or 
guardian would not benefit the child. 

366.21. Status review hearings; scheduling; notice; reports; evidence; orders; application 

(a)	 Every hearing conducted by the juvenile court reviewing the status of a dependent child shall be 
placed on the appearance calendar. The court shall advise all persons present at the hearing of 
the date of the future hearing, of their right to be present and represented by counsel. 

(b)	 Except as provided in Section 366.23 and subdivision (a) of Section 366.3, notice of the hearing 
shall be mailed by the probation officer to the same persons as in the original proceeding, to the 
minor's parent or guardian, to 
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the foster parents, community care facility, or foster family agency having physical custody of the 
minor in the case of a minor removed from the physical custody of his or her parent or guardian, 
and to the counsel of record if the counsel of record was not present at the time the hearing was 
set by the court, by first-class mail addressed to the last known address of the person to be 
notified, or shall be personally served on those persons, not earlier than 30 days nor later than 15 
days preceding the date to which the hearing was continued. Service of a copy of the notice 
personally or by certified mail return receipt requested, or any other form of actual notice is 
equivalent to service by first-class mail. 

The notice shall contain a statement regarding the nature of the hearing to be held and any change 
in the custody or status of the minor being recommended by the supervising agency. The notice 
to the foster parent shall indicate that the foster parent may attend all hearings or may submit any 
information he or she deems relevant to the court in writing. 

(c)	 At least 10 calendar days prior to the hearing the probation officer shall file a supplemental report 
with the court regarding the services provided or offered to the parents to enable them to assume 
custody, the progress made, and, where relevant, the prognosis for return of the minor to the 
physical custody of his or her parent or guardian, and make his or her recommendation for 
disposition. If the recommendation is not to return the minor to a parent, the report shall specify 
why the return of the minor would be detrimental to the minor. The probation officer shall 
provide the parent or parents with a copy of the report, including his or her recommendation for 
disposition, at least 10 calendar days prior to the hearing. In the case of a minor removed from 
the physical custody of his or her parent or guardian, the probation officer shall provide a 
summary of his or her recommendation for disposition to the counsel for the minor, any court 
appointed child advocate, foster parents, community care facility, or foster family agency having 
the physical custody of the minor at least 10 calendar days before the hearing. 

(d)	 Prior to any hearing involving a minor in the physical custody of a community care facility or 
foster family agency that may result in the return of the minor to the physical custody of his or 
her parent or guardian, or in adoption or the creation of a legal guardianship, the facility or 
agency shall file with the court a report containing its recommendation for disposition. Prior to 
such a hearing involving a minor in the physical custody of a foster parent, the foster parent may 
file with the court a report containing its recommendation for disposition. The court shall 
consider the report and recommendation filed pursuant to this subdivision prior to determining 
any disposition. 

(e)	 At the review hearing held six months after the initial dispositional hearing, the court shall order 
the return of the minor to the physical custody of his or her parents or guardians unless, by a 
preponderance of the evidence, it finds that the return of the child would create a substantial 
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risk of detriment to the physical or emotional well-being of the minor. The probation department 
shall have the burden of establishing that detriment. The failure of the parent or guardian to 
participate regularly in any court-ordered treatment programs shall constitute prima facie 
evidence that return would be detrimental. In making its determination, the court shall review the 
probation officer's report, shall review and consider the report and recommendations of any child 
advocate appointed pursuant to Section 356.5, and shall consider the efforts or progress, or both, 
demonstrated by the parent or guardian and the extent to which he or she cooperated and availed 
himself or herself of services provided; shall make appropriate findings pursuant to subdivision 
(a) of Section 366; and where relevant, shall order any additional services reasonably believed to 
facilitate the return of the minor to the custody of his or her parent or guardian. The court shall 
also inform the parent or guardian that if the minor cannot be returned home by the next review 
hearing, a proceeding pursuant to Section 366.26 may be instituted. This section does not apply 
in a case where, pursuant to Section 361.5, the court has ordered that reunification services shall 
not be provided. 

If the minor was removed initially under subdivision (g) of Section 300 and the court finds by 
clear and convincing evidence that the whereabouts of the parent are still unknown, or the parent 
has failed to contact and visit the child, the court may schedule a hearing pursuant to Section 
366.26 within 120 days. If the court finds by clear and convincing evidence that the parent has 
been convicted of a felony indicating parental unfitness, the court may schedule a hearing 
pursuant to Section 366.26 within 120 days. 

If the minor had been placed under court supervision with a previously noncustodial parent 
pursuant to Section 361.2, the court shall determine whether supervision is still necessary. The 
court may terminate supervision and transfer permanent custody to that parent, as provided for by 
paragraph (1) of subdivision (a) of Section 361.2. 

In all other cases, the court shall direct that any reunification services previously ordered shall 
continue to be offered to the parent or guardian, provided that the court may modify the terms 
and conditions of those services. If the child is not returned to his or her parent or parents, the 
court shall determine whether reasonable services have been provided or offered to the parent or 
parents which were designed to aid the parent or parents overcome the problems which led to the 
initial removal and the continued custody of the minor. The court shall order that those services 
be initiated or continued. 

(f)	 At the review hearing held 12 months after the initial dispositional hearing, the court shall order 
the return of the minor to the physical custody of his or her parent or guardian unless, by a 
preponderance of the evidence, it finds that return of the child would create a substantial risk or 
detriment to the physical or emotional well-being of the minor. The probation department shall 
have the burden of establishing that detriment. 
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The court shall also determine whether reasonable services have been provided or offered to the 
parent or parents which were designed to aid the parent or parents to overcome the problems 
which led to the initial removal and continued custody of the minor. The failure of the parent or 
guardian to participate regularly in any court-ordered treatment programs shall constitute prima 
facie evidence that return would be detrimental. In making its determination, the court shall 
review the probation officer's report and shall consider the efforts or progress, or both, 
demonstrated by the parent or guardian and the extent to which he or she cooperated and availed 
himself or herself of services provided. If the minor is not returned to a parent or guardian, the 
court shall specify the factual basis for its conclusion that return would be detrimental. The court 
also shall make a finding pursuant to subdivision (a) of Section 366. 

(g)	 If a minor is not returned to the custody of a parent or guardian at the hearing held pursuant to 
subdivision (f), the court shall do one of the following: 

(1)	 Continue the case for up to six months for another review hearing, provided that the 
hearing shall occur within 18 months of the date the child was originally taken from the 
physical custody of his or her parent or guardian. The court shall continue the case only if 
it finds that there is a substantial probability that the minor will be returned to the physical 
custody of his or her parent or guardian within six months or that reasonable services have 
not been provided to the parent or parents. The court shall inform the parent or guardian 
that if the minor cannot be returned home by the next review hearing, a permanent plan 
shall be developed at that hearing. The court shall not order that a hearing pursuant to 
Section 366.26 be held unless there is clear and convincing evidence that reasonable 
services have been provided or offered to the parents. 

(2)	 Order that the minor remain in long-term foster care, if the court finds by clear and 
convincing evidence, based upon the evidence already presented to it, that the minor is not 
adoptable and has no one willing to accept legal guardianship. 

(3)	 Order that a hearing be held within 120 days,  pursuant to Section 366.26. 

(h)	 In any case in which the court orders that a hearing pursuant to Section 366.26 shall be held, it 
shall also order the termination of reunification services to the parent. The court shall continue to 
permit the parent to visit the minor pending the hearing unless it finds that visitation would be 
detrimental to the minor. 

(i)	 Whenever a court orders that a hearing pursuant to Section 366.26 shall be held, it shall direct the 
agency supervising the child and the licensed county adoption agency, or the State Department of 
Social Services when it is acting as an adoption agency in counties which are not served by a 
county adoption agency, to prepare an assessment which shall include: 
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(1)	 Current search efforts for an absent parent or parents. 

(2)	 A review of the amount of and nature of any contact between the minor and his or her 
parents since the time of placement. 

(3)	 An evaluation of the minor's medical, developmental, scholastic, mental, and emotional 
status. 

(4)	 A preliminary assessment of the eligibility and commitment of any identified prospective 
adoptive parent or guardian, particularly  the caretaker, to include a social history including 
screening for criminal records and prior referrals for child abuse or neglect, the capability 
to meet the minor's needs, and the understanding of the legal and financial rights and 
responsibilities of adoption and guardianship. 

(5)	 The relationship of the minor to any identified prospective adoptive parent or guardian, the 
duration and character of the relationship, the motivation for seeking adoption or 
guardianship, and a statement from the minor, if the minor is 10 years of age or older, 
concerning placement and the adoption or guardianship. 

(6)	 An analysis of the likelihood that the minor will be adopted if parental rights are 
terminated. 

(j)	 This section shall apply to minors made dependents of the court pursuant to subdivision (c) of 
Section 360 on or after January 1, 1989. 

366.22.	 18-month hearing; return of minor to parent or guardian; permanent plan, hearing, 
assessment 

(a)	 When a case has been continued pursuant to paragraph (1) of subdivision (g) of Section 366.21, 
the court, at the 18-month hearing, shall order the return of the minor to the physical custody of 
his or her parent or guardian unless, by a preponderance of the evidence, it finds that return of 
the child would create a substantial risk of detriment to the physical or emotional well-being of 
the minor. The probation department shall have the burden of establishing the detriment. The 
failure of the parent or guardian to participate regularly in any court-ordered treatment programs 
shall constitute prima facie evidence that return would be detrimental. In making its 
determination, the court shall review the probation officer's report and shall review and consider 
the report and recommendations of any child advocate appointed pursuant to Section 356.6 and 
shall consider the efforts or progress, or both, demonstrated by the parent or guardian and the 
extent to which he or she cooperated and availed himself of herself of services provided. If the 
minor is not returned to a parent or guardian, the court shall specify the factual basis for its 
conclusion that return would be detrimental. 
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If the minor is not returned to a parent or guardian at the 18-month hearing, the court shall 
develop a permanent plan. The court shall order that a hearing be held pursuant to Section 
366.26 in order to determine whether adoption, guardianship, or long-term foster care is the most 
appropriate plan for the minor. However, if the court finds by clear and convincing evidence, 
based on the evidence already presented to it that the minor is not adoptable and has no one 
willing to accept legal guardianship, the court may order that the minor remain in long-term 
foster care. The hearing shall be held no later than 120 days from the date of the 18-month 
hearing. The court shall also order termination of reunification services to the parent. The court 
shall continue to permit the parent to visit the minor unless it finds that visitation would be 
detrimental to the minor. The court shall determine whether reasonable services have been 
offered or provided to the parent or guardian. 

(b)	 Whenever a court orders that a hearing pursuant to Section 366.26 shall be held, it shall direct the 
agency supervising the child and the licensed county adoption agency, or the State Department of 
Social Services when it is acting as an adoption agency in counties which are not served by a 
county adoption agency, to prepare an assessment which shall include: 

(1)	 Current search efforts for an absent parent or parents. 

(2)	 A review of the amount of and nature of any contact between the minor and his or her 
parents or other members of his or her extended family since the time of placement. 
Although the extended family of each minor shall be reviewed on a case-by-case basis, 
"extended family" for the purposes of this paragraph shall include, but not be limited to, the 
minor's siblings, grandparents, aunts, and uncles. 

(3)	 An evaluation of the minor's medical, developmental, scholastic, mental, and emotional 
status. 

(4)	 A preliminary assessment of the eligibility and commitment of any identified prospective 
adoptive parent or guardian, particularly the caretaker, to include a social history including 
screening for criminal records and prior referrals for child abuse or neglect, the capability 
to meet the minor's needs, and the understanding of the legal and financial rights and 
responsibilities of adoption and guardianship. 

(5)	 The relationship of the minor to any identified prospective adoptive parent or guardian, the 
duration and character of the relationship, the motivation for seeking adoption or 
guardianship, and a statement from the minor, if the minor is 10 years of age or older, 
concerning placement and the adoption or guardianship. 

(6)	 An analysis of the likelihood that the minor will be adopted if parental rights are 
terminated. 
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366.23.	 Notice to parents or relatives of dependent child of court of hearing terminating 
parental rights or establishing guardianship pursuant to Section 366.26 

(a)	 Whenever a juvenile court schedules a hearing pursuant to Section 366.26 regarding a minor, it 
shall direct that the fathers, presumed and alleged, and mother of the minor, the minor, if 10 
years of age or older, and any counsel of record, shall be notified of the time and place of the 
proceedings and advised that they may appear. The notice shall also advise them of the right to 
counsel, the nature of the proceedings, and of the requirement that at the proceedings the court 
shall select and implement a plan of adoption, legal guardianship, or long-term foster care for the 
minor. In all cases where a parent has relinquished his or her child for the purpose of adoption, 
no notice need be given to that parent. Service of the notice shall be completed at least 45 days 
before the date of the hearing, except in those cases where notice by publication is ordered in 
which case the service of the notice shall be completed at least 30 days before the date of the 
hearing. If the petitioner is recommending termination of parental rights, notice of this 
recommendation shall be either included in the notice of a hearing scheduled pursuant to Section 
366.26 and served within the time period specified in this subdivision or provided by separate 
notice to all persons entitled to receive notice by first-class mail at least 15 days before the 
scheduled hearing. 

(b)	 Notice to the parent of the hearing may be given in any of the following manners: 

(1)	 Personal service to the parent named in the notice. 

(2)	 Delivery to a competent person who is at least 18 years of age at the parent's usual place of 
residence or business, and thereafter mailed to the parent named in the notice by first-class 
mail at the place where the notice was delivered. 

(3)	 If the place of residence is outside the state, service may be made in the manner prescribed 
in paragraph (1) or (2), or by certified mail, return receipt requested. 

(4)	 If the recommendation of the petitioner is limited to legal guardianship or long-term foster 
care, service may be made by first-class mail to the parent's usual place of resident or 
business. 

(5)	 If the father or mother of the minor or any person alleged to be or claiming to be the father 
or mother cannot, with reasonable diligence, be served as provided for in paragraph (1), 
(2), (3), or (4) or if his or her place of residence is not known, the probation officer shall 
file an affidavit with the court at least 75 days before the date of the hearing, stating the 
name of the father or mother or alleged father or mother and his or her place of residence, 
if known, setting forth the efforts that have been made to locate and serve the parent. 
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(A) If the court determines that there has been due diligence in attempting to locate and 
serve the parent, and the petitioner limits the recommendation to legal guardianship 
or long-term foster care, the court shall order that notice be given to the 
grandparents of the minor, if there are any and if their residences and relationships 
to the minor are known, by first-class mail of the time and place of the proceedings 
and that they may appear. In any case where the residence of the parent or alleged 
parent becomes known, notice shall immediately be served upon the parent or 
alleged parent as set forth in paragraph (1), (2), (3), or (4). 

(B) If the court determines that there has been due diligence in attempting to locate and 
serve the parent and the petitioner does not limit the recommendation to legal 
guardianship or long-term foster care, the court shall order that service to the 
parent be by certified mail, return receipt requested, to the parent's counsel of 
record, if any. If the parent does not have counsel of record, the court shall order 
that the service be made by publication of a citation requiring the father or mother, 
or alleged father or mother, to appear at the time and place stated in the citation, 
and that the citation be published in a newspaper designated as most likely to give 
notice to the father or mother. Publication shall be made once a week for four 
successive weeks. In case of service to the parent by certified mail on the counsel 
of record or publication where the residence of a parent or alleged parent becomes 
known, notice shall immediately be served upon the parent or alleged parent as set 
forth in paragraph (1), (2), or (3). When service to the parent by certified mail on 
the counsel of record or publication is ordered, service of a copy of the notice in 
the manner provided for in paragraph (1), (2), or (3) is equivalent to service by 
certified mail on the counsel of record or publication. In any case where service to 
the parent by certified mail on the counsel of record or publication is ordered, the 
court shall also order that notice be given to the grandparents of the minor, if there 
are any and if their residences and relationships to the minor are known, by first-
class mail of the time and place of the proceedings and that they may appear. 

If the identity of one or both of the parents or alleged parents of the minor is 
unknown or if the name of either or both of his or her parents or alleged parents is 
uncertain, then that fact shall be set forth in the affidavit and the court, if ordering 
publication, shall order the published citation to be directed to either the father or 
the mother, or both, of the minor, and to all persons claiming to be the father or 
mother of the minor naming and otherwise describing the minor. Personal service 
of a copy of the notice or any other form of actual notice to counsel of record is the 
equivalent of service to counsel of record by certified mail, return receipt 
requested. 
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(6)	 Notwithstanding paragraphs (1) to (5), inclusive, if the parent is present at the hearing at 
which the court schedules a hearing pursuant to Section 366.26 regarding the minor, the 
court shall advise the parent of the time and place of the proceedings, their right to counsel, 
the nature of the proceedings, and of the requirement that at the proceedings the court select 
and implement a plan of adoption, legal guardianship, or long-term foster care for the 
minor. The court shall order the parent to appear for the proceedings and then direct that 
the parent be noticed thereafter by first-class mail to the parent's usual place of residence or 
business only. 

(7)	 Notwithstanding paragraphs (1) to (5), inclusive, whenever the whereabouts of a parent is 
not known at the time the court schedules a hearing pursuant to Section 366.26 regarding a 
minor, and the petitioner presents to the court an affidavit setting forth the name of the 
parent and the efforts that have been made to locate the parent, the court shall order that the 
notice for the parent be as set forth in subparagraph (A) or (B) of paragraph (5). 

(c)	 Notice to the minor, if 10 years of age or older of the hearing shall be by first-class mail. 

(d)	 Service is deemed complete at the time the notice is personally delivered to the party named in 
the notice, or 10 days after the notice has been placed in the mail, or at the expiration of the time 
prescribed by the order for publication, whichever occurs first. Notwithstanding subdivision (a), 
if the counsel of record is present at the time that the court schedules a hearing pursuant to 
Section 366.26 no further notice to the counsel of record shall be required, except to notice 
counsel of a recommendation to termination parental rights as set forth in subdivision (a) or as 
required by subparagraph (B) of paragraph (5) of subdivision (b). 

366.25.	 Hearings; reviews; determinations and orders; termination of jurisdiction; application 
of section 

(a)	 In order to provide stable, permanent homes for children, a court shall, if the minor cannot be 
returned home pursuant to subdivision (e) of Section 366.2, conduct a hearing to make a  
determination regarding the future status of the minor no later than 12 months after the original 
dispositional hearing in which the child was removed from the custody of his or her parent, 
parents, or guardians, and in no case later than 18 months from the time of the minor's original 
placement pursuant to Section 319 or 16507.4 and periodically, but no less frequently than once 
each 18 months, thereafter during the continuation of foster care. The hearing may be combined 
with the six months' review as provided for in Section 366. In the case of a minor who comes 
within subdivision (b) of Section 361.5 and for whom the court has found that reunification 
services should not be provided, a hearing shall be held pursuant to Section 361.5. 
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(b)	 Notice of the proceeding to conduct the review shall be mailed by the probation officer to the 
same persons as in an original proceeding, to the minor's present custodian, and to the counsel of 
record, by certified mail addressed to the last known address of the person to be notified, or shall 
be personally served on those persons not earlier than 30 days, nor later than 15 days prior to the 
date the review is to be conducted. 

(c)	 Except in cases where permanency planning is conducted pursuant to Section 361.5, the court 
shall first determine at the hearing whether the minor should be returned to his or her parent or 
guardian, pursuant to subdivision (e) of Section 366.2. If the minor is not returned to the custody 
of his or her parent or guardian the court shall determine whether there is a substantial probability 
that the minor will be returned to the physical custody of his or her parent or guardian within six 
months. If the court so determines it shall set another review hearing for not more than six 
months, which shall be a hearing pursuant to this section. 

(d)	 If the court determines that the minor cannot be returned to the physical custody of his or her 
parent or guardian and that there is not a substantial probability that the minor will be returned 
within six months, the court shall develop a permanent plan for the minor. In order to enable the 
minor to obtain a permanent home the court shall make the following determinations and orders: 

(1)	 If the court  finds that it is likely that the minor can or will be adopted, the court shall 
authorize the appropriate county or state agency to proceed to free the minor from the 
custody and control of his or her parents or guardians pursuant to Section 232 of the Civil 
Code unless the court finds that any of the following conditions exist: 

(A)	 The parents or guardians have maintained regular visitation and contact with the 
minor and the minor would benefit from continuing this relationship. 

(B)	 A minor 10 years of age or older objects to termination of parental rights. 

(C)	 The minor's foster parents, including relative caretakers, are unable to adopt the 
minor because of exceptional circumstances which do not include an unwillingness 
to accept legal responsibility for the minor, but are willing and capable of providing 
the minor with a stable and permanent environment and the removal of the minor 
from the physical custody of his or her foster parents would be seriously 
detrimental to the emotional well-being of the minor. 

(2)	 If the court finds that it is not likely that the minor can or will be adopted or that one of the 
conditions in subparagraph (A), (B), or (C) of paragraph (1) applies, the court shall order 
the appropriate county department to initiate or facilitate the placement of the minor in a 
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home environment that can be reasonably expected to be stable and permanent. This may 
be accomplished by initiating legal guardianship proceedings or long-term foster care. 
Legal guardianship shall be considered before long-term foster care, if it is in the best 
interests of the child and if a suitable guardian can be found. When the minor is in a foster 
home and the foster parents, including relative caretakers, are willing and capable of 
providing a stable and permanent environment, the minor shall not be removed from the 
home if the removal would be seriously detrimental to the emotional well-being of the 
minor because the minor has substantial psychological ties to the foster parents. The court 
shall also make orders for visitation with the parents or guardians unless the court finds by 
a preponderance of evidence that the visitation would be detrimental to the physical or 
emotional well-being of a minor. 

(3)	 (A) If the court finds that it is not likely that the minor can or will be adopted, that 
there is no suitable adult available to become the legal guardian of the minor, and 
that there are no suitable foster parents except certified homes available to provide 
the minor with a stable and permanent environment, the court may order the care, 
custody, and control of the minor transferred from the county welfare department 
or probation department to a licensed foster family agency. The court shall 
consider the written recommendation of the county welfare director or chief 
probation officer regarding the suitability of such a transfer. The transfer shall be 
subject to further court orders. 

(B)	 The licensed foster family agency shall only use a suitable licensed or other family 
home which has been certified by the agency as meeting licensing standards. When 
the care, custody, and control has been transferred to a foster family agency, it 
shall be responsible for supporting the minor and for providing appropriate services 
to the minor, including those services ordered by the court. Responsibility for 
support of the minor shall not in and of itself create liability on the part of the foster 
family agency to third persons injured by the minor. Those minors whose care, 
custody, and control are transferred to a foster family agency shall not be eligible 
for foster care maintenance payments or child welfare services, except for 
emergency response services pursuant to Section 16504. 

(C)	 Subsequent reviews for these minors shall be conducted every six months by the 
court. The licensed foster family agency shall be required to submit reports for 
each minor in its care, custody, and control to the court concerning the continuing 
appropriateness and extent of compliance with  the minor's permanent plan, the 
extent of compliance with the case plan, and the type and adequacy of services 
provided to the minor. 
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(e)	 The proceeding for the appointment of a guardian for a minor who is a dependent child of the 
juvenile court shall be in the juvenile court. The court shall receive into evidence a report and 
recommendation concerning the proposed guardianship. The report shall include, but not be 
limited to, a discussion of all of the following: 

(1)	 A social history of the proposed guardian, including screening for criminal records and 
prior referrals for child abuse or neglect. 

(2)	 A social history of the minor, including an assessment of any identified developmental, 
emotional, psychological, or educational needs, and the capability of the proposed guardian 
to meet those needs. 

(3)	 The relationship of the minor to the proposed guardian, the duration and character of the 
relationship, the motivation for seeking guardianship rather than adoption, the proposed 
guardian's long-term commitment to provide a stable and permanent home for the minor, 
and a statement from the minor concerning the proposed guardianship. 

(4)	 The plan, if any, for the natural parents for continued involvement with the minor. 

(5)	 The proposed guardian's understanding of the legal and financial rights and responsibilities 
of guardianship. 

The report shall be read and considered by the court prior to ruling on the petition for 
guardianship, and this shall be reflected in the minutes of the court. The person preparing 
the report may be called and examined by any party to the proceeding. 

(f)	 Physical custody of a minor by his or her parents or guardians for insubstantial periods during the 
12-month period prior to a permanency planning hearing shall not serve to interrupt the running 
of those periods. 

(g)	 Notwithstanding any other provision of law, the application of any person who, as a foster parent, 
including relative caretakers, has cared for a dependent child for whom the court has approved a 
permanent plan for adoption, or who has been freed for adoption, shall be given preference with 
respect to that child over all other applications for adoptive placement if the agency making the 
placement determines that the child has substantial emotional ties to the foster parent and removal 
from the foster parent would be seriously detrimental to the child's well-being. 

As used in this subdivision, "preference" means that the application shall be processed and, if 
satisfactory, the family study shall be completed before the processing of the application of any 
other person for the adoptive placement of the child. 
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(h)	 Subsequent hearings need not be held if (1) the child has been freed for adoption and placed in the 
adoptive home identified in the previous hearing and is awaiting finalization of the adoption or (2) 
the child is the ward of a guardian. 

(i)	 This section applies to minors adjudged dependent children of the juvenile court pursuant to 
subdivision (c) of Section 360 prior to January 1, 1989. 

(j)	 An order by the court that authorizes the filing of a petition to terminate parental rights pursuant 
to Section 232 or that authorizes the initiation of guardianship proceedings is not an appealable 
order but may be the subject of review by extraordinary writ. 

366.26.	 Hearings terminating parental rights or establishing guardianship of minors adjudged 
dependent children of court on or after Jan. 1, 1989; procedures and orders 

(a)	 This section applies to minors who are adjudged dependent children of the juvenile court pursuant 
to subdivision (c) of Section 360 on or after January 1, 1989.  The procedures specified herein 
are the exclusive procedures for conducting these hearings; Section 4600 of the Civil Code is not 
applicable to these proceedings. For minors who are adjudged dependent children of the juvenile 
court pursuant to subdivision (c) of Section 360 on or after January 1, 1989, this section and 
Sections 221.20, 222.10, and 7017 of the Civil Code specify the exclusive procedures for 
permanently terminating parental rights with regard to, or establishing legal guardianship of, the 
minor while the minor is a dependent child of the juvenile court. 

(b)	 At the hearing, which shall be held in juvenile court for all minors who are dependents of the 
juvenile court, the court, in order to provide stable, permanent homes for these minors, shall 
review the report as specified in Section 361.5, 366.21, or 366.22, shall indicate that the court 
has read and considered it, shall receive other evidence that the parties present, and then shall do 
one of the following: 

(1)	 Permanently sever the parent or parents' rights and order that the child be placed for 
adoption. 

(2)	 Without permanently terminating parental rights, identify adoption as the permanent 
placement goal and order that efforts be made to locate an appropriate adoptive family for 
the minor for a period not to exceed 60 days. 

(3)	 Without permanently terminating parental rights, appoint a legal guardian for the minor and 
issue letters of guardianship. 

(4)	 Order that the minor be placed in long-term foster care, subject to the regular review of the 
juvenile court. 
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In choosing among the above alternatives the court shall proceed pursuant to subdivision 
(c). 

(c)	 At the hearing the court shall proceed pursuant to one of the following procedures: 

(1)	 The court shall terminate parental rights only if it determines by clear and convincing 
evidence that it is likely that the minor will be adopted. If the court so determines, the 
findings pursuant to subdivision (b) of Section 361.5 the reunification services shall not be 
offered, or the findings pursuant to subdivision (e) of Section 366.21 that the whereabouts 
of a parent have been unknown for six months or that the parent has failed to visit or 
contact the child for six months or that the parent has been convicted of a felony indicating 
parental unfitness, or pursuant to Section 366.21 or Section 366.22 that a minor cannot or 
should not be returned to his or her parent or guardian, shall then constitute a sufficient 
basis for termination of parental rights unless the court finds that termination would be 
detrimental to the minor due to one of the following circumstances: 

(A)	 The parents or guardians have maintained regular visitation and contact with the 
minor and the minor would benefit from continuing the relationship. 

(B)	 A minor 10 years of age or older objects to termination of parental rights. 

(C)	 The child is placed in a residential treatment facility, adoption is unlikely or 
undesirable, and continuation of parental rights will not prevent finding the child a 
permanent family placement if the parents cannot resume custody when residential 
care is no longer needed. 

(D)	 The minor is living with a relative or foster parent who is unable or unwilling to 
adopt the minor because of exceptional circumstances, which do not include an 
unwillingness to accept legal responsibility for the minor, but who is willing and 
capable of providing the minor with a stable and permanent environment and the 
removal of the minor from the physical custody of his or her relative or foster 
parent would be detrimental to the emotional well-being of the minor. 

(2)	 The court shall not terminate parental rights if at each and every hearing at which the court 
was required to consider reasonable efforts or services, the court has found that reasonable 
efforts were not made or that reasonable services were not offered or provided. 
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(3)	 If the court finds that termination of parental rights would not be detrimental to the minor 
pursuant to paragraph (1) and that the minor has a probability for adoption but is difficult to 
place for adoption and there is no identified or available prospective adoptive parent, the 
court may identify adoption as the permanent placement goal and without terminating 
parental rights, order that efforts be made to locate an appropriate adoptive family for the 
minor for a period not to exceed 60 days. During this 60-day period, the public agency 
responsible for seeking adoptive parents, for each child shall, to the extent possible, contact 
other private and public adoption agencies regarding the availability of the child for 
adoption. At the expiration of this period, another hearing shall be held and the court shall 
proceed pursuant to paragraph (1), (3), or (4) of subdivision (b). For purposes of this 
section, a minor may only be found to be difficult to place for adoption if there is no 
identified or available prospective adoptive parent for the minor because of the minor's 
membership in a sibling group, or the presence of a diagnosed medical, physical, or mental 
handicap, or the minor is the age of seven years or more. 

(4)	 If the court finds that adoption of the minor or termination of parental rights is not in the 
interests of the minor, or that one of the conditions in subparagraph (A), (B), (C), or (D) of 
paragraph (1) or in paragraph (2) applies, the court shall either order that the present 
caretakers or other appropriate persons shall become legal guardians of the minor or order 
that the minor remain in long-term foster care. Legal guardianship shall be considered 
before long-term foster care, if it is in the best interests of the child and if a suitable 
guardian can be found. When the minor is living with a relative or a foster parent who is 
willing and capable of providing a stable  and permanent environment, but not willing to 
become a legal guardian, the minor shall not be removed from the home if the court finds 
the removal would be seriously detrimental to the emotional well-being of the minor 
because the minor has substantial psychological ties to the relative caretaker or foster 
parents. The court shall also make an order for visitation with the parents or guardians 
unless the court finds by a preponderance of the evidence that the visitation would be 
detrimental to the physical or emotional well-being of the minor. 

(5)	 If the court finds that the child should not be placed for adoption, that legal guardianship 
shall not be established, and that there are no suitable foster parents except exclusive-use 
homes available to provide the minor with a stable and permanent environment, the court 
may order the care, custody, and control of the minor transferred from the county welfare 
department or probation department to a licensed foster family agency. The court shall 
consider the written recommendation of the county welfare director or chief probation 
officer regarding the suitability of such a transfer. The transfer shall be subject to further 
court orders. 
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The licensed foster family agency shall place the minor in a suitable licensed or exclusive-
use home which has been certified by the agency as meeting licensing standards.  The 
licensed foster family agency shall be responsible for supporting the minor and for 
providing appropriate services to the minor, including those services ordered by the court. 
Responsibility for the support of the minor shall not, in and of itself, create liability on the 
part of the foster family agency to third persons injured by the minor. Those minors whose 
care, custody, and control are transferred to a foster family agency shall not be eligible for 
foster care maintenance payments or child welfare services, except for emergency response 
services pursuant to Section 16504. 

(d)	 The proceeding for the appointment of a guardian for a minor who is a dependent of the juvenile 
court shall be in the juvenile court. If the court finds pursuant to this section that legal 
guardianship is the appropriate permanency plan, it shall appoint the legal guardian and issue 
letters of guardianship. The assessment prepared pursuant to subdivision (g) of Section 361.5, 
subdivision (i) of Section 366.21, and subdivision (b) of Section 366.22 shall be read and 
considered by the court prior to the appointment, and this shall be reflected in the minutes of the 
court. The person preparing the assessment may be called and examined by any party to the 
proceeding. 

(e)	 At the beginning of any proceeding pursuant to this section, if the minor or the parents are not 
being represented by previously retained or appointed counsel, the court shall proceed as follows: 

(1)	 The court shall consider whether the interests of the minor require the appointment of 
counsel. If the court finds that the interests of the minor do require such protection, the 
court shall appoint counsel to represent the minor. If the court finds that the interests of the 
minor require the representation of counsel, counsel shall be appointed whether or not the 
minor is able to afford counsel. The minor shall not be present in court unless the minor so 
requests or the court so orders. 

(2)	 If a parent appears without counsel and is unable to afford counsel, the court shall appoint 
counsel for the parent, unless this representation is knowingly and intelligently waived. 
The same counsel shall not be appointed to represent both the minor and his or her parent. 
The public defender or private counsel may be appointed as counsel for the parent. 

(3)	 Private counsel appointed under this section  shall receive a reasonable sum for 
compensation and expenses, the amount of which shall be determined by the court. The 
amount shall be paid by the real parties in interest, other than the minor, in such 
proportions as the court deems just. However, if the court finds that any of the real parties 
in interest are unable to afford counsel, the amount shall be paid out of the general fund of 
the county. 
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(f)	 The court may continue the proceeding for not to exceed 30 days as necessary to appoint counsel, 
and to enable counsel to become acquainted with the case. 

(g)	 At all termination proceedings, the court shall consider the wishes of the child and shall act in the 
best interests of the child. 

The testimony of the minor may be taken in chambers and outside the presence of the minor's 
parent or parents if the minor's parent or parents are represented by counsel, the counsel is 
present, and any of the following circumstances exist: 

(1)	 The court determines that testimony in chambers is necessary to ensure truthful testimony. 

(2)	 The minor is likely to be intimidated by a formal courtroom setting. 

(3)	 The minor is afraid to testify in front of his or her parent or parents. 

After testimony in chambers, the parent or parents of the minor may elect to have the court 
reporter read back the testimony or have the testimony summarized by counsel for the 
parent or parents. 

The testimony of a minor also may be taken in chambers and outside the presence of the 
guardian or guardians of a minor under the circumstances specified in this subdivision. 

(h)	 Any order of the court permanently terminating parental rights under this section shall be 
conclusive and binding upon the minor person, upon the parent or parents and upon all other 
persons who have been served with citation by publication or otherwise as provided in this 
chapter. After making such an order, the court shall have no power to set aside, change, or 
modify it, but nothing in this section shall be construed to limit the right to appeal the order. 

(i)	 If the court, by order or judgment declared the minor free from the custody and control of both 
parents, or one parent if the other no longer has custody and control, the court shall at the same 
time order the minor referred to a licensed county adoption agency for adoptive placement by the 
agency. However, no petition for adoption may be heard until the appellate rights of the natural 
parents have been exhausted. The licensed county adoption agency shall be responsible for the 
care and supervision of the minor and shall be entitled to the exclusive care and control of the 
minor at all times until a petition for adoption is granted. 
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(j)	 Notwithstanding any other provision of law, the application of any person who, as a relative 
caretaker or foster parent, has cared for a dependent child for whom the court has approved a 
permanent plan for adoption, or who has been freed for adoption, shall be given preference with 
respect to that child over all other applications for adoptive placement if the agency making the 
placement determines that the child has substantial emotional ties to the relative caretaker or 
foster parent and removal from the relative caretaker or foster parent would be seriously 
detrimental to the child's well-being. 

As used in this subdivision, "preference" means that the application shall be processed and, if 
satisfactory, the family study shall be completed before the processing of the application of any 
other person for the adoptive placement of the child. 

(k)	 An order by the court directing that a hearing pursuant to this section be held is not an appealable 
order, but may be the subject of review by extraordinary writ. 

366.3.	 Retention of jurisdiction; status reviews; dismissal of jurisdiction; termination of 
guardianship; notice to parents 

(a)	 If a juvenile court orders a permanent plan of adoption or legal guardianship pursuant to Section 
366.25 or 366.26, the court shall retain jurisdiction over the minor until the minor is adopted or 
the legal guardianship is established. The status of the minor shall be reviewed every six months 
to ensure that the adoption or guardianship is completed as expeditiously as possible. When the 
adoption of the minor has been granted, the court shall terminate its jurisdiction over the minor. 
The court may continue jurisdiction over the minor as a dependent minor of the juvenile court 
following the establishment of a legal guardianship or may terminate its dependency jurisdiction 
and retain jurisdiction over the minor as a ward of the guardianship established pursuant to 
Section 366.25 or 366.26 and as authorized by Section 366.4. Following a termination of 
parental rights the parent or parents shall not be a party to, or receive  notice of, any subsequent 
proceedings regarding the minor. 

(b)	 If the court has dismissed dependency jurisdiction following the establishment of a legal 
guardianship and the legal  guardianship is subsequently revoked or otherwise terminated, the 
county department of social services or welfare department shall notify the juvenile court of this 
fact. The court may vacate its previous order dismissing dependency jurisdiction over the minor. 
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Notwithstanding Section 1601 of the Probate Code, the proceedings to terminate a guardianship 
which has been granted pursuant to Section 366.25 or 366.26 shall be held in the juvenile court, 
unless the termination is due to the emancipation or adoption of the minor. If the petition to 
terminate guardianship is granted, the juvenile court may resume dependency jurisdiction over the 
minor, and may order the county department of social services or welfare department to develop 
a new permanent plan, which shall be presented to the court within 60 days of the termination. 

Unless the parental rights of the child's parent or parents have been terminated, they shall be 
notified that the guardianship has been revoked or terminated and shall be entitled to participate in 
the new permanency planning hearing. The court shall try to place the minor in another 
permanent placement. At the hearing, the parents may be considered as custodians but the minor 
shall not be returned to the parent or parents unless they prove, by a preponderance of the 
evidence, that reunification is the best alternative for the minor. The court may, if it is in the 
interests of the minor, order that reunification services again be provided to the parent or parents. 

(c)	 If the minor is in a placement other than a preadoptive home or the home of a legal guardian and 
jurisdiction has not been dismissed, the status of the minor shall be reviewed every six months. 
This review may be conducted by the court or an appropriate local agency; the court shall 
conduct the review upon the request of the minor's parents or guardian or of the minor and shall 
conduct the review 18 months after the hearing held pursuant to Section 366.26 and every 18 
months thereafter. The reviewing body shall inquire about the progress being made to provide a 
permanent home for the minor and shall determine the appropriateness of the placement, the 
continuing appropriateness and extent of compliance with the permanent plan for the child, the 
extent of compliance with the case plan, and the adequacy of services provided to the child. The 
review shall also include a determination of the services needed to assist a child who is 16 years 
of age or older make the transition from foster care to independent living. 

Each licensed foster family agency shall submit reports for each minor in its care, custody, and 
control to the court concerning the continuing appropriateness and extent of compliance with the 
minor's permanent plan, the extent of compliance with the case plan, and the type and adequacy 
of services provided to the minor. 

Unless their parental rights have been permanently terminated, the parent or parents of the minor 
are entitled to receive notice of, and participate in, those hearings. It shall be presumed that 
continued care is in the interests of the minor, unless the parent or parents prove, by a 
preponderance of the evidence, that further efforts at reunification are the best alternative for the 
minor. In those cases, the court may order that further reunification services be provided to the 
parent or parents for a period not to exceed six months. 
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4094. Program standards for community treatment facilities 

(a)	 The State Department of Mental Health shall establish, by regulations adopted at the earliest 
possible date, but no later than December 31, 1994, program standards for any facility licensed 
as a community treatment facility. This section shall apply only to community treatment 
facilities described in this subdivision. 

(b) A certification of compliance issued by the State Department of Mental Health shall be a 
condition of licensure for the community treatment facility by the State Department of Social 
Services. The department may, upon the request of a county, delegate the certification and 
supervision of a community treatment facility to the county department of mental health. 

(c) The State Department of Mental Health shall adopt regulations to include, but not be limited to, 
the following: 

(1)	 Procedures by which the Director of Mental Health shall certify that a facility 
requesting licensure as a community treatment facility pursuant to Section 1502 of the 
Health and Safety Code is in compliance with program standards established pursuant 
to this section. 

(2)	 Procedures by which the Director of Mental Health shall deny a certification to a 
facility or decertify a facility licensed as a community treatment facility pursuant to 
Section 1502 of the Health and Safety Code, but no longer complying with program 
standards established pursuant to this section, in accordance with Chapter 5 
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government 
Code. 

(3)	 Provisions for site visits by the State Department of Mental Health for the purpose of 
reviewing a facility's compliance with program standards established pursuant to this 
section. 

(4)	 Provisions for the community care licensing staff of the State Department of Social 
Services to report to the State Department of Mental Health when there is reasonable 
cause to believe that a community treatment facility is not in compliance with program 
standards established pursuant to this section. 

(5)	 Provisions for the State Department of Mental Health to provide consultation and 
documentation to the State Department of Social Services in any administrative 
proceeding regarding denial, suspension, or revocation of a community treatment 
facility license. 

(d)	 The standards adopted by regulations pursuant to subdivision (a) shall include, but not be 
limited to, standards for treatment staffing and for the use of psychotropic medication, 
discipline, and restraint in the facilities. The standards shall also meet the requirements of 
Section 4094.5. 
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(e) During the initial public comment period for the adoption of the regulations required by this section, 

the community care facility licensing regulations proposed by the State Department of Social Services 

and the program standards proposed by the State Department of Mental Health shall be presented 

simultaneously. 

 

(f) A minor shall be admitted to a community treatment facility only if the requirements of Section 4094.5 

and either of the following condition is met: 

 

 

 

 

 

(1) 

(2) 

The minor is within the jurisdiction of the juvenile court, and has made voluntary application 

for mental health services pursuant to Section 6552. 

Informed consent is given by a parent, guardian, conservator, or other person having custody 

of the minor. 

(g) Any minor admitted to a community treatment facility shall have the same due process rights afforded 

to a minor who may be admitted to a state hospital, pursuant to the holding in In re Roger S. (1977) 19 

Cal. 3d 921.  Minors who are wards or dependents of the court and to whom this subdivision applies 

shall be afforded due process in accordance with Section 6552 and related case law, including In re 

Michael E. (1975) 15 Cal. 3d 183.  Regulations adopted pursuant to Section 4094 shall specify the 

procedures for ensuring these rights, including provisions for notification of rights and the time and 

place of hearings. 

 

(h) Notwithstanding Section 13340 of the Government Code, the sum of forty-five thousand dollars 

($45,000) is hereby appropriated annually from the General Fund to the State Department of Mental 

Health for one personnel year to carry out the provisions of this section. 

 

 

4094.5. Placement and containment of children in a community treatment facility 

 

Regulations for community treatment facilities adopted pursuant to Section 4094 shall include, but not be 

limited to, the following: 

 

(a) Only seriously emotionally disturbed children, as defined in Section 5699.2, for whom other less 

restrictive mental health interventions have been tried, as documented in the case plan, or who are 

currently placed in an acute psychiatric hospital or state hospital or in a facility outside the state for 

mental health treatment, and who may require periods of containment to participate in, and benefit 

from, mental health treatment, shall be placed in a community treatment facility.  For purposes of this 

subdivision, lesser restrictive interventions shall include, but are not limited to, outpatient therapy, 

family counseling, case management, family preservation efforts, special education classes, or 

nonpublic schooling. 

 

(b) A facility shall have the capacity to provide secure containment.  For purposes of this section, a facility 

or an area of a facility shall be defined as secure if residents are not permitted to leave the premises of 

their own volition.  All or part of a facility, including its perimeter, but not a room alone, may be 

locked or secure.  If a facility uses perimeter fencing, all beds within the perimeter shall be considered 

secure beds.  All beds outside of a locked or secure wing or facility shall be considered nonsecure 

beds. 
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(c) A locked or secure program in a facility shall not be used for disciplinary purposes, but shall be used 

for the protection of the minor.  It may be used as a treatment modality for a child needing that level of 

care.  The use of the secure facility program shall be for as short a period as possible, consistent with 

the child's case plan and safety.  The department shall develop regulations governing the oversight, 

review, and duration of the use of secure beds. 

 

(d) Fire clearance approval shall be obtained pursuant to Section 1531.2 of the Health and Safety Code. 

 

(e) (1) Prior to admission, any child admitted to a community treatment facility shall have been 

certified as seriously emotionally disturbed, as defined in Section 5699.2, by a licensed mental 

health professional.  The child shall, prior to admission, have been determined to be in need 

of the level of care provided by a community treatment facility, by a county interagency 

placement committee, as prescribed by Section 4096. 

 

 

 

 

(2) Any county cost associated with the certification and the determination provided for in 

paragraph (1) may be billed as a utilization review expense. 

4094.6. Patient's rights 

 

The patients' rights provisions contained in Sections 5325, 5325.1, 5325.2, and 5326 shall be available to any 

child admitted to, or eligible for admission to, a community treatment facility.  Every child placed in a 

community treatment facility shall have a right to a hearing by writ of habeas corpus, within two judicial days 

of the filing of a petition for the writ of habeas corpus with the superior court of the county in which the facility 

is located, for his or her release.  Regulations adopted pursuant to Section 4094 shall specify the procedures by 

which this right shall be ensured.  These regulations shall generally be consistent with the procedures contained 

in Section 5275 et seq., concerning habeas corpus for individuals, including children, subject to various 

involuntary holds. 
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4094.7. Community care facilities criteria and certification 

 

(a) A community treatment facility may have both secure and nonsecure beds.  However, the State 

Department of Mental Health shall limit the total number of beds in community treatment facilities to 

not more than 400 statewide.  The State Department of Mental Health shall certify community 

treatment facilities in such a manner as to ensure an adequate dispersal of these facilities within the 

state.  The State Department of Mental Health shall ensure that there is at least one facility in each of 

the State Department of Social Services' four regional licensing divisions. 

 

(b) The State Department of Mental Health shall notify the State Department of Social Services when a 

facility has been certified and has met the program standards pursuant to Section 4094.  The State 

Department of Social Services shall license a community treatment facility for a specified number of 

secure beds and a specified number of nonsecure beds.  The number of secure and nonsecure beds in a 

facility shall be modified only with the approval of both the State Department of Social Services and 

the State Department of Mental Health. 

 

(c) The State Department of Mental Health shall develop, with the advice of the State Department of 

Social Services, county representatives, providers, and interested parties, the criteria to be used to 

determine which programs among applicant providers shall be licensed.  The State Department of 

Mental Health shall determine which agencies best meet the criteria, certify them in accordance with 

Section 4094, and refer them to the State Department of Social Services for licensure. 

 

(d) Any community treatment facility proposing to serve seriously emotionally disturbed foster children 

shall be incorporated as a nonprofit organization. 

 

(e) No later than January 1, 1996, the State Department of Mental Health shall submit its recommendation 

to the appropriate policy committees of the Legislature relative to the limitation on the number of beds 

set forth in this section. 

 

 

5585.58. Funding 

 

This part shall be funded under the Bronzan-McCorquodale Act pursuant to Part 2 (commencing with Section 

5600), as part of the county performance contract. 
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5600.3. Mental health account funds; populations targeted for use 

 

To the extent resources are available, the primary goal of use of funds deposited in the mental health account of 

the local health and welfare trust fund should be to serve the target populations identified in the following 

categories, which shall not be construed as establishing an order of priority: 

 

(a) (1) Seriously emotionally disturbed children or adolescents. 

 

(2) For the purposes of this part, "seriously emotionally disturbed children or adolescents" means 

minors under the age of 18 years who have a mental disorder as identified in the most recent 

edition of the Diagnostic and Statistical Manual of Mental Disorders, other than a primary 

substance use disorder or developmental disorder, which results in behavior inappropriate to the 

child's age according to expected developmental norms.  Members of this target population shall 

meet one or more of the following criteria: 

 

 

 

 

 

(A) As a result of the mental disorder the child has substantial impairment in at least two of 

the following areas:  self-care, school functioning, family relationships, or ability to 

function in the community; and either of the following occur: 

(i) The child  is at risk of removal from home or has already been removed from the 

home. 

(ii) The mental disorder and impairments have been present for more than six 

months or are likely to continue for more than one year without treatment. 

(B) The child displays one of the following:  psychotic features, risk of suicide or risk of 

violence due to a mental disorder. 

(C) The child meets special education eligibility requirements under Chapter 26.5 

(commencing with Section 7570) of Division 7 of Title 1 of the Government Code. 

 

(b) (1) Adults and older adults who have a serious mental disorder. 

 

(2) For the purposes of this part "serious mental disorder" means a mental disorder which is severe in 

degree and persistent in duration, which may cause behavioral functioning which interferes 

substantially with the primary activities of daily living, and which may result in an inability to 

maintain stable adjustment and independent functioning without treatment, support, and 

rehabilitation for a long or indefinite period of time.  Serious mental disorders include, but are not 

limited to, schizophrenia, as well as major affective disorders or other severely disabling  mental 

disorders.  This section shall not be construed to exclude persons with a serious mental disorder 

and a diagnosis of substance abuse, developmental disability, or other physical or mental disorder. 
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